to   prevent  air   leakage.     The stopping was in the track entry
where  the foreman passes.     McCormick conceded however  that
the   preshift  report for  the cited section showed a volume of
37,520   cfm and that  she  could not determine how much air was
leaking through the temporary stopping,     she also acknowleded
that   significant variations  in air readings taken at the same
time  and  location  are  not unusual.

Within  this  framework of evidence I do not find "unwar-
rantable  failure."     The undisputed evidence shows  that before
the  commencement of  the shift at issue,  some 2-1/2 hours
before  this  violation,   the air volume was 7,520 cfm greater
than  required.     It  appears moreover that that reading was
taken  at a  time when  the temporary stopping was  in  the same
condition  as  found by Inspector McCormick.     In the absence of
any  obvious  and  significant changes in the ventilation system
the  section foreman could reasonably have expected that the
air  volume  would continue to be above the minimum even 2-1/2
hours   later.     It  cannot  therefore be concluded that the
foreman should have known of  the violative condition before
the   issuance  of  the  order  at bar.    For the same reasons I
find  the  operator  chargeable with but little negligence.

I  do  find however  that this violative condition did
present a  serious  and "significant and substantial"  hazard.
Mathies,   supra.     It  is  undisputed that low air volumes may
lead  to  less  ventilation at  face areas which,  in turn,  would
permit  the  accumulation of methane to explosive levels.
Under   the circumstances  it would be reasonable to expect that
mining would have continued in the cited areas thereby
bringing   ignition  sources  within close proximity to the
methane.     Ignition  sources such as the ripper heads of the
continuous miner  striking rock could lead to methane  igni-
tions 'and/or  explosions and accordingly serious burn  injuries
and/or  fatalities  from fire or explosions.    Accordingly,
Order  No.   2605676  is  modified to a citation under  section
104(a)   of   the  Act and the  "significant and substantial1^
findings  relating  thereto are affirmed.'   In assessing civil
penalties   in  these  proceedings  I have also considered that
the  operator   is medium in size and has a moderate  history of
violations,     I  also note that all of  th$ violative conditions
were  abated  in  a timely manner.

ORDER

Order  No.   2605598  is  affirmed as a section 104(d)(2)
order with  "significant and substantial"   findings       Order No
2605676  is  modified to  a citation under section 104(a)  of the
Act  and the   "significant and substantial"  fadings associated

'

831reasons  I  find that the mine operator
